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BOOK REVIEWS 

The Tenant and His Landlord. By Edgar J. Lauer and Victor House. 
New York: Baker, Voorhis & Co. 1921. pp. xli, 43S. 

In his preface to The Spirit of the Common Law, Roscoe Pound says: "The 
real danger to administration of justice according to law is in timid resistance to 
rational improvement and obstinate persistence in legal paths which have become 
impossible in the heterogeneous, urban, industrial America of today." The United 
States, up to the time of the war, suffered from no real housing shortage. In- 
deed, it suffered from no real land shortage. It had, therefore, no real "landlord 
and tenant" problem. In the Middle Ages the Jews had such a problem. They 
could not hold land and the space in which they might live was limited to the 
ghettos. In consequence, competitive bidding between tenants was the basis of 
profiteering on the part of the landlords. As soon as a Jew showed any signs 
of prosperity, his rent was jacked up. Another tenant was available to take his 
place. And so one Jew was used to outbid another. Rabbi Gershom, one of the 
most learned Talmudists, derived the Jus Hazaka from the law of the Talmud that 
"if a poor man is trying to get a cake (t. e., to sustain himself) and another comes 
and takes it away from him, the second man is called a Rasha" (a wicked man). 
The Jus Hazaka, which gave to the tenant in possession an equity of re- 
newal, is also rested upon Deuteronomy 6:18: "And thou shalt do that which is 
right and good in the sight of the Lord." The Jus Hazaka reached to the root — the 
original right. The fundamental idea was expressed by Sir Francis Hargrave in 
Lee y. Vernon. 1 This 

"interest beyond the subsisting term ... is usually termed the tenant right 
of renewal, which, though, according to language and ideas strictly legal, is not 
any certain, or even contingent estate, but only a chance, there being no means 
of compelling a renewal, yet is so adverted to in all transactions relative to lease- 
hold property, that it influences the price in sales, and is often an inducement to 
accept of it in mortgages and settlements." 

And accordingly the courts have held that "however imperfect or contingent in its 
nature," this tenant right of renewal is "still a thing of value" and "ought to be 
protected by the courts of justice." 

Like the Jews, the Irish suffered when there was a shortage of land, and for 
over two centuries Ireland was bathed in blood before, as Morley puts it, "in a 
rough and non-logical way the realities of the Irish land system for the first time 
gained access to the minds of the electors of Great Britain." As late as 1860, 
Morley points out, Parliament had declared that the rights of landlord and 
tenant were those of contract, just like the hiring of a cab: And even as late 
as 1887, when Morley in Parliament referred to the Act of 1860, he says the 
parliamentary lawyers applauded him as though there had been no change in the 
situation. When, therefore, in 1870, Gladstone succeeded in converting Par- 
liament to the acceptance of the principle of the tenant's right of renewal and 
further to the principle that that right of renewal should be applied upon fair and 
equitable terms, it was the beginning of a change in the English law making it 
conform with the equities in the relationship. It is true that the Rabbinical law 
of Rabbi Gershom had been taken over into the Roman law by Pope Clement VIH, 

1 5 Brown's Pari. Cases 10 (Eng. Ed., 1803), [adopted by Commissioner 
Dwight in Mitchell v. Reed (1874) 61 N. Y. 123, 135]. 
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who extended it through all the cities of Italy, and the Jus Hazaka became binding 
upon Christian landlords as well as upon Christian tenants. 2 -But as the Roman 
law has always had a rather hard time of it breaking through the hard crust of 
the English conception of strict contract rights, it was natural that in the handling 
of the Irish situation, even under the inspiring leadership of Gladstone, it should 
take a full decade (1881) before the Bessborough Commission reported a plan for 
establishing a tribunal to fix the fair rental value and forbid ejectment. Glad- 
stone, in a letter to Manning, from which Morley quotes in his Life of Gladstone, 
said that the policy of the bill was 

"to prevent the landlord from using the terrible weapon of undue and unjust 
eviction, by so framing the handle that it shall cut his hands with the sharp 
edge of pecuniary damages. . . . Wanton eviction will, as I hope, be ex- 
tinguished by provisions like these. And if they extinguish wanton eviction, they 
will also extinguish those demands for unjust augmentations of rent, which are 
only formidable to the occupier, because the power of wanton or arbitrary evic- 
tion is behind them." 

What was the nature of the problem that the English Parliament had to con- 
sider in Gladstone's time, to remedy which Gladstone, as Morley says, had to fight 
every inch of the way against even an hostile Cabinet, though he was "the first 
English statesman" to take hold of the problem and deal with it constructively? 
As early as 1649, Oliver Cromwell pointed out the precarious condition in which 
the Irish tenantry were even at that time. In the explanation for the Protestant 
emigration from Ireland made in an official report in 1729, it was pointed out that 
Protestants were emigrating from Ireland because the Irish land holdings were 
controlled by absentee landlords, who jacked up the rents beyond the means or 
ability of the tenants to pay. Field, in Landholding and the Relation of Landlord 
and Tenant in Various Countries, describes the process, quoting from the re- 
monstrance sent by the northern Protestants to the government in 1772: 

"When the tenant's lease was ended . . . [the landlords] published in the 
newspapers that such a parcel of land was to be let, and that proposals in writing 
would be received for it. They invited every covetous, envious and malicious per- 
son to offer for his neighbour's possessions and improvements. The tenant, know- 
ing he must be the highest bidder or turn out, he knew not whither, would offer 
more than the value. If he complained to the landlord that it was too dear, the 
landlord answered that he knew it was so, but as it was in a trading country, the 
tenant must make up the deficiency by his industry." s 

Two words have been brought into our English vocabulary from this Irish 
history. In Ireland, the custom of auctioning leases of farms over the head of 
the outgoing tenant was called "canting/' The other word which has come down 
to us is "boycott." Parnell, speaking at Ennis, September 19, 1880, told the people 
to punish a man for taking a farm from which another had been evicted "by 
isolating him from his kind as if he were a leper of old." The advice was at 
once taken and its scope largely extended. For refusing to receive rents at figures 
which the tenants thought were equitable, Captain Boycott, Lord Ernes' agent at 
Mayo, was severely "boycotted," the name of the first victim being given to the new 
system. His servants were forced to leave him, his crops were left unsaved, even 
the post and telegraph were interfered with. 

After the Irish had secured this legislation, it was easier for the Scotch 
crofters in 1886 to get the Crofters' Act, built on the same principle; and so it 
is natural to find similar provisions in the statute of 6 Edward VII, c. 56, the 
Scotch Small Landholders' Act of 1911,* the Corn Production Act of 1917, Part 

2 1 am indebted for these references to Professor Nathan Isaacs, for his 
translation of a recent Italian work by Finzi on the Jus Hazaka. 

a P. 270, note 9. * St. (1911) 1 & 2 Geo. V, c. 49, § 32. 
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III, and the extension of the same principles to the housing shortage in cities in 
such statutes as Chapter 97 of the acts of 1915, 5 and 6 Geo. V, which contains 
the provision :° 

"No order for the recovery of possession of a dwelling house to which this 
Act applies or for the ejectment of a tenant therefrom shall be made so long as 
the tenant continues to pay rent at the agreed rate as modified by this Act and 
performs the other conditions of the tenancy, except on the ground that the tenant 
has committed waste or has been guilty of conduct which is a nuisance or an 
annoyance to adjoining or neighbouring occupiers, or that the premises are reason- 
ably required by the landlord for the occupation of himself or some other person 
in his employ, or in the employ of some tenant from him, or on some other 
ground which may be deemed satisfactory by the court making such order, and 
where such order has been made but not executed before the passing of this Act the 
court by which the order was made may, if it is of opinion that the order would 
not have been made if this Act had been in operation at the date of the making 
of the order, rescind or vary the order in such manner as the court may think fit 
for the purpose of giving effect to this Act." 

And the English law having thus absorbed the principle, it was natural, when the 
housing shortage affected South Africa, Australia, New South Wales, Newfound- 
land or New Zealand, that the same principle should be applied in these parts of 
the British Empire. 

But our country, while aware of a housing problem, was quite unfamiliar with 
this experience and wisdom of other countries and other times. Almost word for 
word our American lawyers repeated the "right of contract" argument which the 
English lawyers had made against Gladstone. The Bessborough Commission in 
1881 had disposed of this argument. They said (as the report is summarized by 
Field) :■ 

"The principle is invoked of 'freedom of contract' and it is asked whether 
in this case alone there exists an exception to the principles which promote the 
wealth of a community. On this subject of freedom of contract, we have a few 
words to say. The proposal of settling rent by authority is undoubtedly in- 
consistent with the ideal freedom of contract between landlord and tenant, which 
the act . . . postulates and which is by many imagined to exist. That ideal 
pictures the landlord as possessor, and the tenant as desirous of possession, bar- 
gaining together and coming to an agreement, by which land in the landlord's 
possession is transferred under certain conditions of proper cultivation, rent- 
payment, and ultimate restitution to the tenant. But what are the facts? It is, 
in the large majority of cases, the tenant, and not the landlord, who is, and has 
been for years, in possession of the holding. The process of bargaining may end, 
and under the Land Act of 1870 is bound to end, unless the tenant submits to 
the landlord's demands, with a dispossession of the tenant by the landlord, against 
which there is no resistance possible and no appeal. An ejected farming tenant 
in Ireland has nothing to turn to, except the chance of -purchasing another hold- 
ing, the offers of which are limited and the prices high. Not to come to terms 
with his landlord means, for him, to leave his home, to leave his employment, to 
forfeit the inheritance of his father, and to some extent, the investment of his 
toil, and to sink at once to a lower plane of physical comfort and social rank. It 
is no matter to him of the chaffer of the market, but almost of life and death." 

But as we had not suffered the pains of Ireland or of the ghettos, since we were 
free to move from New York to Kansas or from Kentucky to Winnipeg, if land 
holdings became scarce or too high, the pinch and hardship had not been ex- 
perienced. We could stand "the chaffer of the market." True, we passed ordi- 
nances regulating the heights of buildings, and these were sustained under the 
police power. We passed tenement house laws and these, too, were sustained. 
We passed zoning ordinances and these were sustained. For many a day the 
free right to dispose of real property had been impinged upon, but because of our 

= St. (1917) 7 & 8 Geo. V, c. 46, § 8. 6 § 1, (3). * Op. cit. 
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lack of historical knowledge and because there had not sunk, into our conscious- 
ness the true equities of the situation, instinctively American lawyers reacted 
against the emergency housing laws of New York. They had become habituated 
to the practice of summary proceedings against the tenant who held over. 
Whether or not, in the extraordinary legislative session called by Governor Smith 
in September, 1920, the men who framed the legislation made a preliminary study 
either of Rabbinical law, the Irish landlord and tenant acts, or any of the other 
European precedents, their legislation was founded in the wisdom of the past. 
They were forestalling in this country the scenes of Irish brutality and 
bloodshed. When, last January, counsel for the State of New York, in discuss- 
ing these questions before the United States Supreme Court, essayed to establish 
that this legislation was "wise and salutary" and "naturally developed in the 
light of the experience of parliamentary governments heretofore," Mr. Justice 
Holmes interrupted to say: "I do not conceive that we are here to consider 
whether the legislation is wise or unwise/' Mr. Justice McKenna said : "I agree 
with what Mr. Justice Holmes said. We are not deciding on the wisdom of that 
legislation, or the policy of it; the single question here is, Does it unduly restrain 
the rights of property?" After counsel had said : "My point is that there is a 
tendency in the human mind, when it is considered that legislation is unwise, to 
form the impression that the thing is beyond the scope of the legislative power; 
and I am attacking the thing at its root, so as to overcome that psychological 
difficulty," the Chief Justice, with that geniality and good humor which characterized 
him before he took his high office and still remain with him despite the dignity 
of the office, relieved counsel by saying: "Mr. Cohen, my two brethren would 
seem to be alike in their view as to that; but you may proceed on the theory 
that wisdom would help us somewhat." Counsel thanked him. And Mr. Justice 
McKenna concurred with the Chief Justice in saying, "We do not claim that a 
little wisdom would hurt." The Chief Justice having concurred in the decision 
in that case, sustaining the laws, we may fairly say that wisdom has triumphed 
and that the State of New York, in adopting the equitable principles born of 
that wisdom, is not only constitutional but quite in line with Anglo-Saxon, as well 
as Roman, law. 

If the decision in the Levy Leasing Co. case 8 had been six to three for the 
landlord, instead of for the state, as it was, the book we are reviewing would 
have been obsolete -on March 21st, 1922, but, as the Court has now clearly indi- 
cated, "While the act is in force, there is little to decide except as to whether the 
rent allowed is reasonable, and upon that question the courts are given the last 
word." The decision not only settles the specific questions arising in the emergency 
housing laws, but sustains the principle "that there is no such inherent difference 
in property in land, from that in tangible and intangible personal property, as 
exempts it from the operation of the police power in appropriate cases," and that 
whenever the existing circumstances clothe "the letting of buildings for dwelling 
purposes with a public interest" it is "sufficient to justify restricting property rights 
in them" to the extent necessary by appropriate means to effect the restriction. 

This book, therefore, is today a very valuable addition to the library of any 
practicing lawyer; indeed, to the library of any layman interested in the every- 
day problems that arise out of the landlord and tenant relationship in New York 
City. Of course, like all other text books, it goes out of date within a week 
after it is printed. Already the Legislature just adjourned has passed 
a number of amendments to the housing law which modify many of the decisions 
of the courts in the practical application of the laws, and make necessary the re- 
writing of many of the pages of this book. However, the arrangement is such 



8 Edgar A. Levy Leasing Co. v. Siegel (U. S. 1922) 42 Sup. Ct. 289. 
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that, with a copy of the new statutes at hand, the practicing lawyer will find that 
the book is a great labor saving device for relieving him of the necessity for 
research back of October, 1921. One wonders if it would not be an economy if 
the writers of text books would supply insert pages, bringing their books to date, as 
McKinney does with his New York statutes. The part of the book dealing with 
possessory rights and remedies under the emergency laws is especially helpful, 
and that part of it summarizing the cases (Chapter XVI) on Reasonable Rent, 
as well as the chapter on the effect of the presumption (Chapter XV), is very 
valuable. The title of the book — The Tenant and His bandlord — would seem to 
indicate that the authors' predilection is to put the tenant first, but there is nothing 
in the book to disclose such a prejudice, and landlords appearing in Judge Lauer's 
court need not fear. The authors have carefully concealed, perhaps because of 
the desire to preserve judicial impartiality, their own feelings concerning the 
emergency housing laws. As they have indicated in their foreword, the book is 
to meet the demand "for an authoritative compilation of the recent emergency 
'housing' or 'rent' laws of the State of New York, and related statutes, and of the 
several hundred interpretative decisions rendered by various courts." The re- 
viewer, therefore, must restrain his impulse to criticise the rather inadequate 
treatment of the "General History and Survey of the Housing Problem," in which 
but four brief pages are devoted to "The Relation of Landlord and Tenant 
. . . Early History." Perhaps in another edition, working under less pressure 
to get out the book, they will give their readers a fuller historical background 
for the statutes. As indicated in the earlier portions of this review, the reviewer 
believes that this background is very much needed by American lawyers. 

Julius Henry Cohen 
New York City 



Manual of the Law of Evidence. By Sidney L. Phipson. Third Edition. 
London: Sweet & Maxwell, Limited. 1921. pp. xxxii, 239. 

This manual, which is an abridgment of the sixth edition ol the author's 
well-known larger treatise on the same subject, is a brief compendium of the 
law of evidence intended for the use of students. The book deals with the law 
of England alone, a fact which has enabled the author to state the law with much 
greater brevity and certainty than would have been the case had the American law 
also been included. In some respects, the author follows the plan laid down in 
Stephen's Digest of Evidence, in that he states the rules first and then gives after 
each rule a series of examples taken from illustrative English decisions. Mr. 
Phipson's book, however, is a great improvement on Stephen's work in two 
respects; first, because he does not, like Stephen, state the bald rules alone in 
digest form, but also briefly states the reasons that underlie them; and, secondly, 
because he has adopted a more modern treatment of certain topics, such as the 
burden of proof. 

The book on every page gives evidence of careful research and painstaking 
labor, but it cannot escape from certain limitations that are inherent in the method 
of treatment which the author has adopted. Viewed as a book for students, this 
manual labors under all the difficulties that arise in attempting to master a branch 
of the law by studying a condensed, second-hand view of original decisions. Too 
often, extreme brevity gives the bones of a case without its flesh. For example, 
when one learns from an abstract of Stobart v. Dryden 1 that "the question being 
whether a certain deed was forged ;— a statement made by the attesting witness (de- 

' (1836) 1 M. & W. 614. ~~~ 



